
Before the 
COPYRIGHT ROYALTY JUDGES 

Washington, D.C. 

) 
In re ) 
DISTRIBUTION OF CABLE  ) Docket No. 14-CRB-0010-CD (2010-13) 
ROYALTY FUNDS ) 

) 

JOINT SPORTS CLAIMANTS’ RESPONSE TO 
ORDER SOLICITING FURTHER BRIEFING 

The Joint Sports Claimants (“JSC”) submit the following response to the Copyright 

Royalty Judges’ (“Judges”) Order in 2010-2013 Allocation Proceeding Soliciting Further 

Briefing (June 29, 2018) (“June 29 Order”).   

INTRODUCTION AND SUMMARY 

The Public Television Claimants (“PTV”) have argued that their share of the Basic Fund 

must be adjusted upward to account for the fact that they are not eligible to receive royalties 

from the 3.75% and Syndex Funds.  See June 29 Order at 1, citing PTV PFF ¶ 43.  The Judges 

have asked for memoranda of law on 

Whether the interrelationship between and among the Basic Fund, the 3.75% 
Fund, and the Syndex Fund affects the allocations within the Basic Fund, if at all, 
and, if so, how that affect should be calculated and quantified. 

June 29 Order at 1.   

As discussed below, PTV is not eligible to receive any 3.75% royalties; the 3.75% Fund 

should be allocated in the same manner as the Basic Fund after removing PTV’s Basic Fund 

share.  PTV is not entitled to any automatic upward adjustment in its Basic Fund allocation to 

account for the fact that it does not participate in the 3.75% Fund (“nonparticipation 

adjustment”).  The propriety of a nonparticipation adjustment turns on the methodology that the 

Judges adopt to make their Basic Fund allocations; and any such adjustment should be made, if 
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at all, only in the results of particular studies advanced by the parties.  If the Judges predicate the 

Basic Fund allocations on the Bortz Surveys, as in the 2004-05 proceeding, PTV should receive 

a nonparticipation adjustment in its Bortz shares and thus in its Basic Fund allocation.  If the 

Judges adopt a different methodology, PTV should not receive any adjustment in its Basic Fund 

allocation.1

ARGUMENT 

I. PTV Is Not Entitled to Receive Any Share of the 3.75% Royalty Fund.

The Copyright Royalty Tribunal (“CRT”) adopted the 3.75% royalty rate in 1982 in 

response to the Federal Communication Commission’s (“FCC”) decision to repeal its rules 

limiting the carriage of commercial distant signals (the rules did not limit carriage of 

noncommercial educational signals).  See Adjustment of the Royalty Rate for Cable Systems, 47 

Fed. Reg. 52146 (Nov. 19, 1982), aff’d NCTA v. CRT, 724 F.2d 176 (D.C. Cir. 1983); 17 U.S.C. 

§ 801(b)(2)(B) (authorizing rate adjustment when changes are made in the FCC signal carriage 

rules).  The 3.75% rate applies to “nonpermitted” distant signals, i.e. those commercial distant 

signals that cable system operators (“CSOs”) were not permitted to carry under the former FCC 

rules.  See 47 Fed. Reg. at 52158.  A “Form 3” CSO must pay 3.75% of its “gross receipts” for 

each nonpermitted “distant signal equivalent” (“DSE”) that it carried during a given accounting 

period.  See 37 C.F.R. §§ 201.17(i) & 387.2(c).  The basic royalty rates, established in Section 

111(d)(1)(B) of the Copyright Act, 17 U.S.C. § 111(d)(1)(B), apply to those signals that CSOs 

1 While this memorandum focuses upon the Basic and 3.75% Funds, the same principles apply to 
the Syndex Fund (in which JSC and other parties do not participate).  See Distribution of 2004 
and 2005 Cable Royalty Funds, 75 Fed. Reg. 57063, 57079 (Sept. 17, 2010) (“[O]nly Music 
Claimants and Program Suppliers participate in the Syndex Fund.”).  The Syndex Fund, 
however, amounts to less than $10,000 per accounting period.  Ex. 4009 at 113 (Martin).  Thus, 
as a practical matter, the nonparticipation of PTV, JSC and other parties in the Syndex Fund does 
not materially affect their Basic Fund allocations.  
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were permitted to carry under the former FCC rules.  They require a CSO to pay between 

1.064% and 0.330% for each permitted DSE.  See 17 U.S.C. § 111(d)(1)(B); 37 C.F.R. § 

387.2(a). 

In the first distribution proceeding following adoption of the 3.75% rate, the CRT held 

that noncommercial educational stations were not entitled to any portion of the 3.75% royalty 

fund.  1983 Cable Royalty Distribution Proceeding, 51 Fed. Reg. 12792, 12813 (Apr. 15, 1986) 

(“1983 CRT Determination”), aff’d NCTA v. CRT, 809 F.2d 172, 179 n. 7 (2d Cir. 1986) (“PBS 

is not eligible for royalties at the new 3.75% rate”).  The CRT explained that it would be 

improper to allocate any 3.75% royalties to PTV because “noncommercial educational stations 

could be carried on an unlimited basis prior to FCC deregulation, and . . . no cable operator paid 

the 3.75% rate to carry any noncommercial stations.”  Id.

The Judges and their predecessors have followed this ruling in every subsequent Phase 

I/Allocation Phase proceeding.  See 1989 Cable Royalty Distribution Proceeding, 57 Fed. Reg. 

15286, 15303 (Apr. 27, 1992) (“1989 CRT Determination”); 1990-92 Cable Royalty Distribution 

Proceeding, 61 Fed. Reg. 55653, 55667 (Oct. 28, 1996) (“1990-92 Librarian’s Order”); 1998-99 

Cable Royalty Distribution Proceeding, 69 Fed. Reg. 3606, 3609 (Jan. 26, 2004) (“1998-99 

Librarian’s Order”); Distribution of the 2004 and 2005 Cable Royalty Funds, 75 Fed. Reg. 

57063, 57071 (Sept. 17, 2010) (“2004-05 CRB Determination”).  PTV itself has acknowledged 

in this proceeding that it is not entitled to any portion of the 3.75% Fund.  See PTV PFF ¶ 43 

(“Public Television is eligible for an award only from the Basic Fund . . . .”).  No party in this 

proceeding contends otherwise. 

In the 2004-05 proceeding, the Judges allocated the 3.75% Fund in the same way they 

allocated the Basic Fund, except that they adjusted upwards the shares of the parties participating 
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in the 3.75% Fund to reflect PTV’s nonparticipation in that fund.  See 2004-05 CRB 

Determination, 75 Fed. Reg. at 57071.  The Judges followed essentially the same approach that 

the Copyright Royalty Arbitration Panel (“CARP”) adopted in the 1998-99 proceeding.  See

Report of the Copyright Arbitration Royalty Panel to the Librarian of Congress, No. 2001-8 

CARP CD 98-99, at 91-92 (Oct. 21, 2003) (“1998-99 CARP Report”) (“[T]he 3.75% Fund shall 

be allocated in accordance with the Basic Fund allocations after making mathematical 

adjustments to account for the Devotionals stipulated 3.75% Fund award, our determination of 

Music’s net share, PTV’s non-participation, and Canadians fee-generated 3.75% award”).  The 

Judges should adopt the same approach in allocating the 2010-13 3.75% Funds. 

II. If the Judges Predicate the Basic Fund Allocations on the Bortz Survey Results, 
As in the 2004-05 Proceeding, PTV’s Share of Basic Fund Royalties Should Be 
Adjusted Upward to Account for PTV’s Nonparticipation in the 3.75% Fund. 

In prior proceedings, PTV argued that its share in the Bortz surveys should be adjusted 

upwards to account for the fact that it does not receive 3.75% royalties.  The CRT rejected this 

argument in the 1989 proceeding.  See 1989 CRT Determination, 57 Fed. Reg. at 15300.  The 

CARP likewise rejected PTV’s argument in the 1990-92 proceeding.  See Report of the 

Copyright Arbitration Royalty Panel to the Librarian of Congress, No. 94-3 CARP CD 90-92, at 

124 (May 31, 1996) (“1990-92 CARP Report”).  On review, the Librarian noted that the 

adjustment sought by PTV “might have some validity” had the CARP based PTV’s allocation 

solely on the Bortz results.  See 1990-92 Librarian’s Order, 61 Fed. Reg. at 55668.  Although the 

1990-92 CARP increased the weight accorded to the Bortz Surveys (and decreased the weight 

accorded to viewing), the CARP did not tie the PTV or other allocations directly to the Bortz 

results in the 1990-92 proceeding.  Thus, the Librarian affirmed the CARP’s rejection of the 

proposed PTV nonparticipation adjustment.  Id.
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In the 1998-99 proceeding, the CARP adopted the Bortz Surveys as the “best measure of 

marketplace value.”  1998-99 CARP Report, aff’d 1998-99 Librarian’s Order, 69 Fed. Reg. 

3606, 3616-18 (Jan. 26, 2004), aff’d Program Suppliers v. Librarian, 409 F.3d 395, 401-04 

(D.C. Cir. 2005).  The CARP tied the 1998-99 royalty allocations of JSC, Program Suppliers and 

CTV directly to the results of the 1998-99 Bortz surveys and determined that Bortz provided a 

“floor” for the PTV allocation.  See 1998-99 CARP Report at 26-27.  The CARP also determined 

that PTV’s Bortz share should be adjusted upward (from 2.9% to 3.2%) to account for PTV’s 

nonparticipation in the 3.75% and Syndex Funds, concluding that the “adjustment makes sense 

in the context of a CSO survey where the respondents are allocating a fixed budget among the 

various claimant groups—unless JSC can demonstrate that the respondents already understood 

that PTV does not participate in the 3.75% Fund.”  Id. at 26 n.10.2

In the 2004-05 proceeding, PTV, JSC, Commercial Television Claimants (“CTV”) and 

Music Claimants (collectively, “Settling Parties”) urged the Judges to tie the Basic Fund royalty 

allocations to the Bortz results.  Relying upon the CARP’s ruling in the 1998-99 proceeding, the 

Settling Parties also urged the Judges to adjust upwards PTV’s Bortz share to account for PTV’s 

nonparticipation in the 3.75% Fund and Syndex Fund.  See Declaration of Michael Kientzle 

(Appendix A) ¶ 3, Ex. 1 (Corrected Proposed Findings of Fact and Conclusions of Law of the 

Settling Parties, No. 2007-3 CRB CD 2004-05 ¶ 317 (Mar. 24, 2010) (“2004-05 Settling Parties’ 

PFOF”)).  The effect of this adjustment (along with a further adjustment to account for the 

2 The CARP also considered PTV’s share of fee generation (approximately 3.9%) and “changed 
circumstances.”  See 1998-99 CARP Report at 69; 1998-99 Librarian’s Order, 61 Fed. Reg. at 
3617.  Based upon all the evidence, the CARP decided that PTV should receive the same share 
of 1998-99 royalties as its share of 1990-92 royalties, i.e., 5.49125%, which was slightly higher 
than the Bortz “floor” for PTV and PTV’s fee generation shares.  The CARP did not adjust the 
PTV share of the Basic Fund to account for PTV’s nonparticipation in the 3.75% fund—except 
to the extent that it raised PTV’s Bortz share by 0.3%.  As this illustrates, the CARP made a 
“nonparticipation adjustment” in PTV’s Bortz share but not in PTV’s Basic Fund allocation.



JSC’s Response to Order Soliciting Further Briefing – 6 

absence of PTV-only systems in the Bortz Surveys (the McLaughlin “augmentation”)) was to 

increase PTV’s 2004-05 Bortz share from 3.6% (as reported by Bortz) to 7.2%.3 Id. ¶¶ 126, 317.  

The Judges adopted the Settling Parties’ adjusted (and augmented) Bortz shares as the 

“starting point” for their allocation of the 2004-05 Basic Funds.  See 2004-05 CRB 

Determination, 75 Fed. Reg. at 57070 (citing 2004-05 Settling Parties’ PFOF ¶ 317).  The Judges 

further adjusted those shares to account for the effect of non-compensable programming on 

WGNA (along with a smaller adjustment to the Canadian Claimant Group’s share).  The net 

effect of these adjustments was to slightly increase the Basic Fund royalty allocations of JSC, 

CTV, and PTV over their adjusted and augmented Bortz shares.  See 75 Fed. Reg. at 57070-71.  

The Judges made no adjustment in the PTV Basic Fund allocation to account for PTV’s 

nonparticipation in the 3.75% Fund—except to the extent that they adjusted PTV’s Bortz share 

to account for nonparticipation. 

JSC have urged the Judges to allocate the 2010-13 cable royalties consistent with the 

manner in which the cable royalties were allocated in the 2004-05 proceeding.  See JSC PCOL 

¶¶ 16, 29-31; 17 U.S.C. § 803(a)(1).  If the Judges follow that precedent, the Judges should 

adjust upwards PTV’s augmented Bortz share to account for PTV’s nonparticipation in the 

3.75% Fund and should use that share as the starting point in determining the PTV share of the 

Basic Fund; there should be no further adjustment in the PTV’s Basic Fund allocation to account 

for PTV’s nonparticipation in the 3.75% Fund.4

3 These figures reflect the average of PTV’s shares for 2004-05—PTV’s unadjusted Bortz share 
was 3.5% for 2004 and 3.7% for 2005, while PTV’s adjusted Bortz share was 7.3% in 2004 and 
7.1% in 2005.  2004-05 Settling Parties’ PFOF ¶¶ 126, 317.
4 Consistent with the Judges’ approach in the 2004-05 proceeding, the PTV nonparticipation 
adjustment in the Bortz results requires two basic steps for each royalty year.  First, PTV’s 
augmented Bortz share should be divided by the percentage of Form 3 Basic Fund royalties 
(compared to total Form 3 royalties) to yield PTV’s increased share of the Basic Fund.  Second, 
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III. If the Judges Do Not Tie the Basic Fund Allocations to the Bortz Survey Results, 
As They Did in the 2004-05 Proceeding, PTV’s Basic Fund Allocation Should 
Not Be Adjusted to Account for PTV’s Nonparticipation in the 3.75% Fund.

In the 1998-99 proceeding, PTV argued that its Basic Fund allocation should be increased 

to account for PTV’s nonparticipation in the 3.75% Fund regardless of the methodology used to 

determine that allocation.  The CARP correctly rejected that argument, stating: 

[W]e disagree with PTV’s assertion that it is entitled to such an adjustment no 
matter which methodology is employed.  . . . The CRT has ruled that only PS, 
JSC, NAB, Canadians, and Devotionals may participate in the 3.75% Fund, and 
that only PS and Music may participate in the Syndex Fund.  . . . We view PTV’s 
position that the adjustment should be made for any methodology as merely an 
attempt to circumvent mathematically the legal precedents established by the 
CRT . . . .   

1998-99 CARP Report at 26, n.10 (emphasis in original); see also id. at 59, n.29 (rejecting 

PTV’s contention that PTV’s share in the Rosston regression analysis should be adjusted 

upwards in light of PTV’s nonparticipation in the 3.75% Fund). 

As the above suggests, a PTV nonparticipation adjustment may be made to the results of 

the Bortz Surveys.  But PTV is not automatically entitled to an upward adjustment of its Basic 

Fund allocation simply because it does not receive 3.75% royalties.  The propriety of accounting 

for PTV’s nonparticipation in 3.75% royalties when determining its Basic Fund allocation turns 

upon the methodology that the Judges adopt in allocating the Basic Fund royalties.  Precedent 

establishes that, if the Judges tie the Basic Fund awards to the Bortz results, as in the 2004-05 

proceeding, such an adjustment is appropriate.  But there is no precedent, nor is there any record 

the amount by which PTV’s augmented Bortz share increases is then subtracted on a 
proportional basis from each other party’s augmented Bortz share to yield those parties’ adjusted 
shares.  
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evidence, establishing that a nonparticipation adjustment in PTV’s Basic Fund share is 

appropriate if a different methodology were used to determine the Basic Fund allocations.5

CONCLUSION 

For the reasons discussed above, if the Judges follow the precedent established in the 

2004-05 proceeding and tie the parties’ Basic Fund allocations to the Bortz results, PTV’s Bortz 

share should be increased to account for PTV’s nonparticipation in the 3.75% Fund.  And no 

other nonparticipation adjustment should be made in the PTV Basic Fund allocation.  If the 

Judges depart from that precedent and utilize a different methodology to allocate the Basic Fund 

royalties, there is no record or precedential basis for adjusting PTV’s Basic Fund allocation to 

account for PTV’s nonparticipation in the 3.75% Fund. 

5 As noted above, the Judges’ predecessors have relied upon fee generation data in determining 
the appropriate PTV share of the Basic Fund.  The record shows that PTV signals generated 
approximately 4.6% of the total 2010-13 cable royalties paid by Form 3 cable systems that 
imported distant signals, and 5.5% of the 2010-13 Basic Fund royalties only (in both cases 
excluding unallocated minimum fees).  See Ex. 4009 at pp. 103-04 (Martin). If the Judges use 
the latter percentage in determining the PTV Basic Fund allocation, there is obviously no need 
for a nonparticipation adjustment.  Furthermore, when PTV originally submitted its written direct 
statement, PTV sought a Basic Fund allocation based solely upon changes in “distant subscriber 
instances.”  See Written Direct Statement of Public Television No. 14-CRB-0010-CD (2010-13) 
(Dec. 22, 2016); Tr. 2494-96 (McLaughlin).  Nothing in the record shows whether, or to what 
extent, those changes implicate 3.75% signals.  Thus, to the extent that the Judges rely upon 
PTV’s original study, there is no basis for according PTV a nonparticipation adjustment.
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Dated July 16, 2018  Respectfully submitted, 

JOINT SPORTS CLAIMANTS 

/s/ Michael Kientzle  
Robert Alan Garrett (D.C. Bar No. 239681) 
Daniel A. Cantor (D.C. Bar No. 457115) 
Michael Kientzle (D.C. Bar No. 1008361) 
Bryan L. Adkins (D.C. Bar No. 988408) 
ARNOLD & PORTER  
   KAYE SCHOLER LLP 
601 Massachusetts Avenue, N.W. 
Washington, D.C. 20001 
202.942.5000 (voice) 
202.942.5999 (facsimile) 
Robert.Garrett@apks.com 
Daniel.Cantor@apks.com 
Michael.Kientzle@apks.com 
Bryan.Adkins@apks.com 
Counsel for the Office of the 
Commissioner of Baseball 

Philip R. Hochberg (D.C. Bar No. 5942) 
LAW OFFICES OF PHILIP R. 
HOCHBERG 
12505 Park Potomac Avenue 
Sixth Floor 
Potomac, MD 20854 
Phochberg@shulmanrogers.com 
301-230-6572 
Counsel for the National Basketball
Association, National Football 
League, National Hockey League and
Women’s National Basketball Association 

Ritchie T. Thomas (D.C. Bar No. 28936) 
SQUIRE PATTON BOGGS (US) LLP 
2550 M St., N.W. 
Washington, D.C. 200037 
202.626.6600 (voice) 
202.626.6780 (facsimile) 
Ritchie.Thomas@squirepb.com 
Counsel for National Collegiate 
Athletic Association
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Before the 
COPYRIGHT ROYALTY JUDGES 

Washington, D.C. 

) 
In re )       

)    
DISTRIBUTION OF CABLE  ) NO. 14-CRB-0010-CD (2010-13) 
ROYALTY FUNDS ) 

) 

DECLARATION OF MICHAEL KIENTZLE IN SUPPORT  
OF THE JOINT SPORTS CLAIMANTS’  

RESPONSE TO ORDER SOLICITING FURTHER BRIEFING 

I, Michael Kientzle, pursuant to 28 U.S.C. § 1746, declare as follows: 

1. I am an associate at the law firm Arnold & Porter Kaye Scholer LLP.  I submit 

this declaration in support of the Joint Sports Claimants Response to Order Soliciting Further 

Briefing.  

2. I have personal knowledge of the following facts and if called as a witness and 

duly sworn I could and would testify competently thereto. 

3. Attached hereto as Exhibit 1 is a true and correct copy of the Corrected Proposed 

Findings of Fact and Conclusions of Law of the Settling Parties, No. 2007-3 CRB CD 2004-05 

(Mar. 24, 2010).     

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on the 16th day of July, 2018, at Washington, DC. 

 /s/ Michael Kientzle 
Michael Kientzle 
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Proof of Delivery

 I hereby certify that on Monday, July 16, 2018 I provided a true and correct copy of the JSC

Response to Order Soliciting Further Briefing and Supporting Declaration to the following:

 Commercial Television Claimants (CTC), represented by John Stewart served via Electronic

Service at jstewart@crowell.com

 Canadian Claimants Group, represented by Lawrence K Satterfield served via Electronic

Service at lksatterfield@satterfield-pllc.com

 Devotional Claimants, represented by Michael A Warley served via Electronic Service at

michael.warley@pillsburylaw.com

 MPAA-represented Program Suppliers, represented by Lucy H Plovnick served via

Electronic Service at lhp@msk.com

 Public Television Claimants (PTC), represented by Ronald G. Dove Jr. served via Electronic

Service at rdove@cov.com

 Signed: /s/ Michael E Kientzle
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